State Election Commission, Jharkhand

‘Nirvachan Bhawan’
New Market Chowk, Ratu Road, Ranchi - 834 001

Email : seciharkhand@yahoo.co.in

secjharkhand@gmail.com,
Fax No. 0651-2284002/2280287/2280932

Telephone No. 0651-2284012/2284008/6457479

- ORDER:

Appeal Case No. 09 of 2017
Promit KOs BB . . oo i i nssienmisssis Appellant

Versus

The Dastrict Panchayat Raj Officer, Sahebganj and Anr  Respondents.

18.04.2018 The instant appeal has been preferred by Shri Promit Kumar
Sah, Up-Mukhiya- cum - Mukhiya in-charge, Panchayat- Lakhipur,
Block Rajmahal, District Sahebganj praying therein for setting aside the
order contained in letter issued by the District Panchayat Raj Officer,
Sahebganj vide Memo No. 880 dated 23.09.2017, whereby and where
under the appellant has been removed from his post. The appellant has
also prayed for setting aside the No Confidence Motion dated
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27.05.2017 and also prayed for restoring his position and allowing him
to continue as Up-Mukhiya of Lakhipur Panchayat.

The grounds enlisted in the memo of appeal are as under:-

(1)  There is no fulfillment of quorum as required under Section- 26(1)

of the Jharkhand Panchayat Raj Act, 2001;

(i1) No Confidence Motion signed by the members is not in
accordance with Rule-3(i1) of the Jharkhand Panchayat ( Gram Panchayat
Ke Up-Mukhiya/Panchayat Samiti Ke Pramukh Awam Up-Pramukh/
Zila Parishad Ke Adhyaksha Awam Upadhayaksha) Ke Virudh Awiswas

Prastav Sanchalan Prakriya Niyamawali, 2012;

(111) No Confidence Motion was said to be brought on 27.05.2017
and the meeting was held on 21.08.2017 which was much beyond the
prescribed period of 15 days.

Notices were 1ssued to the Respondents. The District Panchayat
Raj Officer, Sahebganj ( Rqsﬁondent No.1) appeared and submitted that
that on 27.05.2017 a meeting of Ward Members was held in which 14
(Fourteen) members were present and an unanimous decision regarding
No Confidence was taken against the Appellant, Promit Kumar Sah, Up-
Mukhiya- cum - Mukhiya in-charge, Lakhipur Panchayat, Rajmahal. It
was further submitted by the District Panchayat Raj Officer, Sahebgan;
that the said meeting was presided over by Md. Israil, Ward Member
(Ward No. 01) of Lakhipur Panchayat. Unanimous decision expressing
No Confidence against Up-mukhiya- cum - Mukhiya in-charge of
Lakhipur Panchayat was reviewed by the Respondent no.l- District
Panchayat Raj Officer, Sahebganj in a meeting held on 21.08.2017. The

said review meeting was attended by 19 members (Appellant included).
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12(Twelve) members supported the No Confidence resolution taken on
27.05.2017 while 6 (Six) members expressed their support for the
Appellant. The District Panchayat Raj Officer, Sahebganj could not
clarify whether prior notices were issued to the members for the meeting
on No Confidence Proposal and whether Block Panchayat Raj Officer
examined the appropriateness or desirability of calling the meeting of

Ward Members for discussion on No Confidence Motion.

Provision regarding No Confidence Motion against Up-
Mukhiya as prescribed in the Jharkhand Panchayat ( Gram Panchayat Ke
Up-Mukhiya/Panchayat Samiti Ke Pramukh Awam Up-Pramukh/ Zila
Parishad Ke Adhyaksha Awam Upadhayaksha) Ke Virudh Awiswas

Prastav Sanchalan Prakriya Niyamawali, 2012 reads as follows:-
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From perusal of the Rules mentioned above, it is clear that:-

(i) a Member who desires to bring No Confidence Motion against Up-
Mukhiya has to submit intimation to that effect in Praptra“Kd’, Bhag-I,
under Rule -3(ii). Grounds for bringing any such No Confidence
Proposal have to be enlisted in the said notice in Prapatra“Kd’. One fourth
of total members of the Gram Panchayat have to sign such notice as

expression of their support for the proposal.

(ii) Secretary of the Gram Panchayat ( Panchayat Sewak) has to acknowledge

the notice and inform the members in Prapatra®“K4d, Part-11

(iv) Meeting for taking up No Confidence Motion against Up-Mukhiya has to
be presided over by the Assistant Secretary ( Block Panchayat Raj
Officer). It is obligatory on the part of Secretary of the Gram Panchayat

to send information to Block Panchayat Raj Officer-cum-Presiding

Officer regarding such No Confidence Motion.

(v) The Presiding Officer has to satisfy himself regarding appropriateness and
desirability of taking up such No Confidence Proposal and after he is so

satisfied, he will fix up date, time and place for such meeting and the
members have to be informed of such meeting 7 days prior to the date on

which such meeting shall be held.

(vi) Up-Mukhiya against whom such No Contidence Motion has been taken up

is entitled to put forth his point of view/ defence, if any, though he will not

be entitled to cast vote.

Heard the parties and perused papers available on the record. From
perusal of relevant documents it appears that provisions prescribed in Rule-3 as

mentioned above were completely ignored while taking up No Confidence

Proposal against the appellant. Nothing 1s available on record to establish that
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proposal in Form “Ka”, Bhag-l was given for taking up No Confidence
Proposal against the appellant. There is nothing on record to show that prior
notice was not issued to the members as required under Rule-3 (viii) of the
Rule, 2012 nor is there any evidence to establish that the meeting was called
for after the Assistant Secretary, Panchayat Samiti satisfied himself regarding
the desirability or appropriateness of taking up No Confidence Proposal. The
Assistant Secretary, Panchayat Samiti ( Block Panchayat Raj Officer) did not
preside over the meeting rather it was presided over by Md. Israil, Ward
Member ( Ward No. 01) of Lakhipur Panchayat. Clearly, No Confidence
Resolution against the appellant passed on 27.05.2017 in impromptu meeting
of the ward members does not legally sustain as it is violative of the procedure
prescribed in Rule-3 mentioned above. Subsequently the District Panchayat
Raj Officer, Sahebganj called a meeting of Ward Members on 21.8.2017 for
review of the said No Confidence Resolution. This meeting was attended by
19 members including the appellant, of whom 12 members supported the No
Confidence Resolution taken on 27.5.2017. There is no provision for such
review of No Confidence Motion in the Jharkhand Panchayat Raj Act, 2001
and Rules framed thereunder. It is a settled principle of law that if a Statute
prescribes certain act to be done in certain prescribed manner, that action has to
be done in that prescribed manner only or not at all.

In the present instance not only No Confidence passed on
27.5.2017 was without any legal basis, but also subsequent decision taken for
review was also devoid of legal or procedural backing. It is very surprising
that report called for from the District Election Officer (Panchayat)-cum-
Deputy Commissioner, Sahebganhj vide letter no. 1038 dated 2.11.2017 and
subsequent reminder issued vide letter no. 1097 dated 14.11.2017 and
letter No. 1245 dated 13.12.2017 also remained unanswered till date. Perhaps,
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any report in the matter would have further exposed the illegality in passing of

No Confidence Resolution against the appellant.

In that view of the matter, No Confidence Resolution dated

27.5.2017 and subsequent decision in the meeting presided over by the District

Panchayat Raj Officer, Sahebganj and communicated vide letter no. 880 dated

23.09.2017 do not legally sustain, and therefore, both are hereby quashed.

Resultantly, the Appellant, Promit Kumar Sah is restored to his original post of
Up-Mukhiya, Lakhipur Panchayat, Block Rajmahal, District Sahebganj, with

immediate effect and allowed to function as such.

Of late, may instances have come to the notice of the Commission
in which No Confidence Resolutions have been passed without properly
observing the pmcedulie prescribed in the Act and Rules.The Secretary, State
Election Commission is hereby directed to issue instruction to all the Deputy
Commissioners and concerned officials impressing upon them to ensure that
provisions of the Act and the Rules framed thereunder are properly followed
while taking up proposal for No Copﬁdence Motion against the office bearers

at different tiers of Local Self Government.

Copy of this order be sent to all concerned.

Dictated and corrected by me.

gt Gir)

State Election Commissioner, State Election Commissioner,




